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Beginning January 1, 2024, most small corporations, LLCs and certain partnerships must make
ongoing and timely filings to FinCEN disclosing information about the owners and managers
of the business entity. Failure to file completely and truthfully in a timely manner can result in
very heavy civil and criminal penalties. Managers and owners alike will need to ensure that

updated reports are filed whenever triggering events occur.

Effective January 1, 2024, The Corporate Transparency Act (CTA) imposes significant reporting
requirements on businesses, their owners, and their managers. The CTA's goal is to help
combat money laundering, tax fraud and other illegal activities that have traditionally been
obscured through the use of business entities by requiring entities to disclose detailed

information to the Financial Crimes Enforcement Network (FinCEN).

The CTA requires that Beneficiary Ownership Information (BOl) be filed upon
formation/registration of certain companies (a “Reporting Company”) and subsequent filings
whenever that company's BOI information changes. The tight timeframe and stiff penalties

mean the CTA is something to pay attention to so as to remain in compliance.
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When Do BOI Filing Requirements
Commence?

While the CTA was passed in 2021, filing requirements began January 1, 2024. There is no filing
fee for BOI reporting.

When Are Initial BOI Filings Due?

The initial BOI filing date depends on the formation date of the Reporting Company and

whether it is a domestic business or foreign business:

Prior to January 1, 2024 January 1, 2025

90 calendar days from

Calendar Year 2024 : . i
formation/registration date*

30 calendar days from

On or after January 1, 2025 ! . i
formation/registration date*

*For a domestic entity, the date of formation is the first date of (a) actual notice of formation
(e.g. the Secretary of State informs the organizer the business is formed) or (b) public notice of

formation (e.g. the entity shows as formed on a Secretary of State website).

*For a foreign entity, the date of registration is the first date of (a) actual notice of registration
to do business in a US jurisdiction (e.g. the Secretary of State informs the organizer the
businessis registered) or (b) public notice of registration to do businessin a US jurisdiction (e.g.

the entity shows as registered on a Secretary of State website).
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What is a “Reporting Company”?
A “Reporting Company” is either:

e Adomestic corporation, limited liability company, or other entity thatis formed by filing
with a Secretary of State or similar office, unless it is an exempt entity; or

e Aforeign corporation, limited liability company, or other entity that is formed outside
the United States but registered to do business in the United States by filing with a
Secretary of State or similar office, unless it is an exempt entity.

Domestic sole proprietorships, general partnerships not registered with a Secretary of State,
joint ventures not registered with a Secretary of State, unincorporated associations, common

law trusts and foreign businesses not registered to do business in the United States would not

be considered Reporting Companies.

=

Under what law was the
company created or formed?

U.S. laws
Laws of a
(including laws of the forei ir
States and Indian tribes) orelgn cotiniry

| Is the company Has the company registered to do

Yes a corporation? business in any U.S. State or Tribal
jurisdiction by filing a document
No with a secretary of state or similar
(—‘ office of the State or Tribe?
o Is the company a
domestic limited liability
reporting company (LLC)?

Yes
| No l
I Was the company created

by the filing of a document

with a secretary of state or May Pe a

any similar office under the foreign
law of a State or Indian tribe?

Yes

reporting
company

Not a
reporting
company

Source: FinCEN Small Entity Compliance Guide (https://www.fincen.gov/sites/default/files/shared/BOI_Small_Compliance_Guide.v1.1-
FINAL.pdf)
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What Businesses Are Exempt From BO|
Filing Requirements?

The CTA provides for 23 categories of exempt entities that are not required to make BOI filings.
Many of these exemptions are for businesses that are already in regulated industries such as
public utilities, banks, credit unions, insurance companies, securities brokers, etc. that are

already subject to government oversight, such as tax-exempt entities.

The full list of exemptions can be found https://www.fincen.gov/boi-faqs#L_1. Subsidiaries
“controlled” by exempt entities are also exempt. While neither the CTA nor the pertinent
Treasury Regulations clarify “control” in this context, the prevailing assumption is that

“control” in this context means greater than 50% voting control of the subsidiary.

Of particular note among the exemptions is the exemption for a “large operating company,”

which is a business entity that meets six criteria that can be summarized as follows:

e The entity has more than 20 full-time employees employed in the United States.

e The entity has a physical office within the United States.

e The entity filed federal income tax showing more than $5 Million in domestic gross
receipts for the previous year on an IRS Form.

What Information Is Reported On BOI
Filings?
A Reporting Company filing a BOIl submission must include the following information:

Reporting Company Information

e Legal name and trade names (DBAs) of the Reporting Company.
e Reporting Company's principal US physical address.

e Reporting Company's Taxpayer Identification Number.
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Company Applicant Information

For a domestic Reporting Company formed on or after January 1, 2024, or a foreign Reporting
Company registered to do business in the United States on or after January 1, 2024, the

“Company Applicants” must be reported.

The Company Applicants are a minimum of one and maximum of two individuals who directly
or indirectly filed to create or register the business. A direct filer would be the individual who
physically or electronically filed the document with the Secretary of State that formed the
domestic business entity or registered the foreign business entity. An indirect filer would be an
individual who was primarily responsible for directing or controlling the creation of the
formation/registration document but who did not actually file the document itself. In the
context of a law firm forming an LLC for a client, for example, the direct filer might be a
paralegal who submits the formation documents to the Secretary of State and the indirect filer
may be the attorney overseeing the process and instructing the paralegal to file. Both the

paralegal and attorney in this example would be Company Applicants.
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Was the reporting company
created or registered
on or after January 1, 2024?

Yes

l

COMPANY APPLICANT 1

Identify the individual who
directly filed the creation
or first registration document
for the reporting company
with the secretary of state
or similar office.

Was more than one individual
involved in the filing of the

reporting company’s creation
or first registration document?

Yes

l

COMPANY APPLICANT 2

Identify the individual primarily
responsible for directing
or controlling the filing of
the creation or first
registration document.

Do not identify

company applicants

No

All required company

applicants identified

Source: FinCEN Small Entity Compliance Guide (https://www.fincen.gov/sites/default/files/shared/BOI_Small_Compliance_Guide.v1.1-

FINAL.pdf)
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Beneficial Ownership Information

Each “Beneficial Owner” of the Reporting Company needs to be reported on the BOI filing. For

purposes of the BOI filings, a “Beneficial Owner” is an individual who either (a) exercises

“substantial control” over the Reporting Company or (b) owns or controls, either directly or

indirectly, 25% or more of the “ownership interests” of the Reporting Company.

Those having “substantial control” over a Reporting Company is any individual who (a) is a

senior officer, (b) has authority to appoint or remove certain officers or a majority of directors,

(c) is an important decision-maker, or (d) has any other form of substantial control over the

company. This would include C-level executives, directors or very senior executives with

significant influence over important decisions. Substantial control also includes the manager

of an LLC, general partner of a partnership, Trustee of a trust and similar managerial roles.

—

&/

—

SUBSTANTIAL CONTROL
SENIOR OFACER APPOINTMENT OR
any individual holding the o LL8 REMOVAL AUTHORITY
ition or exercising the e indlivi i
positior [} (V] -4 anyindividual with the abiity
?U;rhO{IfY ofa: to appoint or remove any
gcesaent SENIOR OFFICER or a majority

2. Chief financial officer (CFO) 5
3. General counsel (GC) of the board of directors or

4. Chief executive officer (CEO) similar body
5. Chief operating officer (COO)

or any other officer, regardiess

of official fitle, who performs a
similar funcfion as these officers

~

IMPORTANT DECISION-MAKER
any individual who directs, defermines, or has substantial influence over important
decisions made by the reporting company, including decisions regarding the
reporfing company’s:
1. Business, such as:
* Naiure, scope, and atinibutes of the business
= The selection or termination of business lines or ventures, or geographic focus
= The entry into or termination, or the fulfilment or non-fulfilment, of significant coniracts

2. Finances, such as:
= Sale, lease, mortgage, or other fransfer of any principal assets
= Major expenditures or investments, issuances of any equity, incurrence of any
significant debt, or approval of the operating budget
= Compensation schemes and incentive programs for senior officers
3. Structure, such as:
= Reorganizafion, dissolution, or merger
= Amendmenis of any substantial govermance documents of the reporfing
company, including the arficles of incorporation or similar formation documents,
bylaws, and significant policies or procedures

CAICH-ALL

any other form of substantial conirol over

the reporting company. Control exercised

in new and unique ways can sfill be substanfial.
For example, flexible corporate structures may
have different indicators of conirol than the
indicators included here

Source: FinCEN Small Entity Compliance Guide (https://www.fincen.gov/sites/default/files/shared/BOI_Small_Compliance_Guide.v1.1-

FINAL.pdf)
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“Ownership interest” in a Reporting Company means any equity, stock, voting rights, capital
or profits interest, convertible instrument, options or other non-binding privileges to buy or
sellinterests and any other similar interest in a Reporting Company. For purposes of a trust, an
ownership interest is considered to be held by all of (1) the Trustee(s), (2) a beneficiary who is
the sole permissible recipient of income and principal or who has the right to demand
distribution or withdrawal substantially all of the trust assets, and (c) the grantor(s)/settlor(s)

who have the right to revoke or otherwise withdraw trust assets.

EQUITY, STOCK, OR VOTING RIGHTS CAPITAL OR

any interest classified as stock or anything similar, PROFIT INTEREST
regardless whether it confers voting power or voting <y any interest in the assets
rights, and even if the interest is transferable (o] or profits of a company
EXAMPLES include: organized as an LLC,

* equity, stock, or similar instrument which is similar to stock

* preorganization certificate or subscription in a corporation and

* transferable share of, or voting trust certificate sometimes referred to as

a ‘unit’

or certificate of deposit for, an equity security,
interest in a joint venture, or certificate of interest
in a business trust

CONVERTIBLE INSTRUMENTS
ﬁ any instrument convertible into equity, stock, or voting rights or capital or profit interest,
u whether or not anything needs to be paid to exercise the conversion. The RELATED items

are also ownership interests:

* any future on any convertible instrument

¢ anywamrant orright to purchase, sell, or subscribe to a share or interest in equity, stock, or
voting rights or capital or profit interest, even if such warrant or right is a debt

OPTION OR PRIVILEGE
any put, call, straddle, or other option or privilege of buying or selling
equity, stock, or voting rights, capital or profit interest, or convertible
instruments, EXCEPT if the option or privilege is created and held by
others without the knowledge or involvement of the reporting company

CATCH-ALL

any other instrument, contract, arrangement,
understanding, relationship, or mechanism
used to establish ownership

Source: FiINnCEN Small Entity Compliance Guide (https://www.fincen.gov/sites/default/files/shared/BOI_Small_Compliance_Guide.v1.1-
FINAL.pdf)
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While the statutes, pertinent Treasury Regulations, FAQs and related materials put out by
FinCEN do not directly address community property interests, the spirit of the rules suggests
that any community property ownership interest, even if nominally held in only one spouse's

name, should be listed with both spouses having an ownership interest.

The definition of Beneficial Owners also includes several exceptions, including:

e Minor children (in which case the parent or legal guardian should be listed);

e Anominee, intermediary, custodian or agent merely acting on behalf of another (in
which case the actual owner should be listed);

e Anemployee of a Reporting Company whose substantial control over, or economic
benefit from, a Reporting Company is derived solely from being an employee (i.e. not
also a shareholder) and who is not a “senior officer” of the company.

e Anindividual with only a future interest in the company (e.g. one who expects to
inherit it in the future).

e Acreditor of the Reporting Company who would only meet the definition of a
Beneficial Owner by reason of fixed loan to, or debt incurred by, a Reporting Company.

Beneficial Owners also includes those with indirect beneficial ownership of a Reporting
Company. The rules look through parent companies to the parent company's beneficial
owners. As an example, suppose Reporting Company Corporation A is held 70% by LLC B and
30% by Individual 1. LLC B is held 60% by Individual 2 and 40% by Individual 3. For purposes of
the BOI filing for Corporation A, the three beneficial owners are Individual 1 (30% of
Corporation A held directly), Individual 2 (42% of Corporation A held indirectly through LLC B),
and Individual 3 (28% of Corporation held indirectly through LLC B). In this regard, the BOI
reporting rules resemble the ownership attribution rules under California's property tax

system.
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What Information Is Required For Each
Individual?

Each Company Applicant and Beneficial Owner is required to disclose:

e Legalname

e Date of birth

e Current address (residential, except in the case of a Company Applicant who forms or
registers companies in the course of its business, in which case a business address
may be used).

e Aunique identifying number from a valid (non-expired) US government or US state-
issued photo identification document, or if an individual does not have a US/state-
issued document, from a non-expired foreign passport.

e Animage of the identification document used.

Subsequent BOI Reports

The CTA sets the deadline for a Reporting Company's initial BOI filing, described above. While
there is no annual filing requirement, a supplemental BOI must be filed within 30 days of any
change in information or discovery of an error in previously reported information. This
suggests that a supplemental filing is required whenever there is a change or correction to any
of the identifying information about the Reporting Company or its Beneficial Owners, including
names, addresses, US/state/foreign identification numbers, and, it seems, issuance of a new
US/state/foreign identification document to the individual. A supplemental filing is also
required within 30 days of any change in the Beneficial Ownership of the Reporting Company,
including the issuance, redemption, or transfer (including upon death) of any ownership

interests.

Use of FinCEN Identifiers

The CTA provides for each individual and Reporting Company to optionally apply for a
“FinCEN Identifier,” which is a unique identifying number issued by FinCEN upon request.
Applying for a FinCEN identifier requires disclosing the same information required in the BOI

filing and FinCEN identifiers are issued immediately.

11 BRIAN BERMAN

LAW



Individuals with FinCEN identifiers can use that identifier on BOI filings in lieu of filling in the
specific information about the individual or having to provide that information to the entity's
managers. This not only provides individuals with a measure of privacy, but it also makes the
reporting less onerous for the reporting entity. While the Treasury Regulations do not directly
address the issue, the consensus is that a supplemental BOI filing only needs to be made when
information previously reported on a BOI filing changes. If, for example, a Beneficial Owner's
FinCEN identifier is reported on a BOI filing instead of the Beneficial Owner's specific
information, a later change in that Beneficial Owner's address, for example, seems not to
trigger a new BOI filing requirement. It would, however, require the individual to update his or
her FinCEN identifier information online. The use of FinCEN identifiers thus would shift some
of the burden of tracking and reporting changes to individuals rather than the entity, but entity
managers should remain vigilant for any changes that may trigger reporting requirements by

the entity itself.

CTA Penalties and Fines

The CTA provides for civil penalties of up to $500 for each day the violation continues and/or
criminal penalties including imprisonment for up to two years and/or a fine of up to $10,000.
These penalties can apply to any individual, including a senior manager of a company, where
there is a willful failure to report complete or updated beneficial ownership information or the
willful provision of false or fraudulent beneficial ownership information. Penalties can also
apply to an individual who willfully causes a company not to file a required BOI or to report an
incomplete or false beneficial ownership information. These significant potential penalties
mean that all senior managers of entities, as well as those that form entities in the course of

business, should very carefully work to ensure compliance with the BOI filing requirements.

Who Can Access BOI Information?

FinCEN promises to store the BOI securely and the CTA only allows for disclosure of BOI

information upon application to limited parties, including US local, state and federal
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government agencies, financial institutions with the consent of the Reporting Company, and

foreign officials making requests through a US federal agency.

Key Considerations

In light of the CTA requirements, there are several action steps to take to best ensure CTA

compliance. For example:

e Applying for a FinCEN identifier for yourself online at
https://fincenid.fincen.gov/landing.

e Nominating one manager of each entity to spearhead CTA compliance.

e Gathering the necessary biographical information or FinCEN identifier of each person
of Beneficial Owner of an entity.

o Ensuring that governing documents of entities, trusts and employment relationships
clearly define CTA reporting obligations and time limits for informing an entity of
changes that may trigger updated BOI filing requirements.

Further CTA Resources

e Corporate Transparency Act Statute Text
(https://www.fincen.gov/sites/default/files/shared/Corporate_Transparency_Act.
pdf)

e Final CTA Regulations
(https://www.federalregister.gov/documents/2022/09/30/2022-21020/beneficial-
ownership-information-reporting-requirements)

e FinCEN CTA FAQs
(https://www.fincen.gov/boi-fags)

e FinCEN Small Entity Compliance Guide

(https://www.fincen.gov/sites/default/files/shared/BOI_Small_Compliance_Guide
_FINAL_Sept_508C.pdf)
e BOIl Reporting Portal

(https://boiefiling.fincen.gov)
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For More Information And Assistance With
Filing
Please contact Brian (https://brianbermanlaw.com/contact) for questions about the BOI filing

requirement or help with BOlI compliance.

. Contact Brian
@& brianbermanlaw.com

04 brian@brianbermanlaw.com
%, 310-438-5544

11400 W. Olympic Blvd. Office: (310)-438-5544
( BRIAN BERMAN Suite 200 Fax: (323) 544-8628
Los Angeles, CA 90064 https://brianbermanlaw.com

© 2024 Brian Berman Law, P.C. All rights reserved. This summary contains information of a
general nature that is not intended to be legal advice and it does not create an attorney-client
relationship between Brian Berman Law, P.C. and the reader. Each readers should consult his
or her own legal counsel with respect to his or her individual circumstances and how this
material may affect his or her situation. This summary may constitute attorney advertising.
Prior results do not guarantee a similar outcome.
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